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the following issues for our review: (1) whether trial counsel was ineffective; and (2) whether the
evidence was sufficient to support the verdict. After review, we find the post-conviction court’s
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this opinion.
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OPINION

In May 1997, the Appellant, Abebreellis Zandus Bond, was indicted by a Caroll County
Grand Jury on two counts of sale of a controlled substance with aternative counts of delivery of a
controlled substance. Following ajury trial on November 6, 1997, the Appellant was convicted of
two counts of sale of cocaine. On November 18, 1997, hewas ordered to serve an effective sentence
of eighteen yearsin the Tennessee Department of Correction asaRange | offender." A motion for
new trial was subsequently filed on December 18, 1997, and later overruled by thetrial court. No
notice of appeal wasfiled.

The Appellant then filed a petition for post-conviction relief. The petition alleged various
factual groundsfor ineffective assistance of counsel, including that trial counsel wasineffectivefor
failing to perfect adirect appeal. On May 10, 1999, an evidentiary hearing was held wherein the
post-conviction court granted the Appel lant the right to seek adelayed appeal. In so doing, the court
denied the Appell ant’s request to dismiss the remaining i neffective assistance of counsel claims.
Instead, thetrial court ordered the Appellant to file an amended motion for new trial and incorporate
all ineffective assistance of counsel claims asserted in the post-convidion petition inthe amended
motion. OnJune 1, 1999, thetrial court heard the amended motion for new trial and denied therelief
sought.

TheAppellant now presentsthisdel ayed appeal and arguesthat thefollowingerrorsoccurred
at trial: (1) The evidence wasinsufficient to support the verdict; (2) trial counsel wasineffectivefor
failing to file amotion for severance; (3) trial counsel was ineffective for failingto exclude ajuror
when asked by the defendant to do so; (4) trial counsel was ineffedive for failing to investigate
inconsistent statements made by a witness during a separate trial; (5) trial counsel wasineffective
for failing to object to a “tainted” jury panel; and (6) trial counsel was ineffective for faling to
convey the pleabargain offered by the State until the day of trial. After review, we find the post-
conviction court failed to comply withtheguidelinesset forthin Gibsonv. State 7 S.W.3d 47 (Tenn.
Crim. App. 1998). As such, this caseis remanded to the Carroll County Circuit Court for entry of
an order consistent with this opinion.

ANALYSIS

Finding that the Appellant was denied first-tier review, the post-conviction court granted the
Appellant’s request for a delayed appea but declined dismissal of the remaining ineffective
assistance of counsel issues dso raised in the pdition. Instead, the tria court instructed the
Appellant to include all issues raised in the post-conviction petition in an amended motion for new
trial. After hearing the amended motion for new trial, the trial court denied the Appellant relief.

lThe Appellantwas sentenced to 9years onCount 1 and sentenced to 18 years on Count 2, with both sentences
to run concurrently.
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The minimum requirementsto assurethat an A ppellant’ sdue processrightsare protected on
appeal aredefinedin Rule 14, Tenn. Sup. Ct. R. See Statev. Brown, 653 SW.2d 765, 766-67 (Tenn.
Crim. App. 1983). InGibson v. State, asimilar caseinvolving a delayed appeal, this court set forth
the procedure to be followed by the post-conviction court when granting a delayed appeal where an
Appellant, through no fault of hisown, has been denied the opportunity to timely perfect an appeal :

...the better procedure is for the trial court to grant the delayed appeal, when
warranted, and dismiss the collateral attack upon the conviction without prejudice.
Weare cognizant of the statutory provision which contemplatesthefiling of only one
petition for post-conviction relief from asingle judgment. TENN. Cobe ANN. 840-
30-202(c). This statute provides that if a petition has been resolved on its merits, a
subsequent petition must be summarily dismissed. TENN. CobE ANN. § § 40-30-
202(c); 40-30-206(b). Conversely, weinterpret thistomean that those petitions not
resolved “on their merits’ are not subject to dismissal. 1d. This procedure woud
allow the appellant to pursue his post-convictionrelief after review fromthe supreme
court.

See also Johnny Bernard Jones v. State No. W2000-01241-CCA-R3-PC (Tenn. Crim. App. at
Jackson, Nov. 9, 2000); Cameron v. State, No. M 1998-00005-CCA-R3-CD (Tenn. Crim. App. at
Nashville, Aug. 18, 2000). Thus, inthe present case, the proper procedure would havebeen for the
post-conviction court to grant the del ayed appeal and dismisstheremaining issueswithout prejudice
As stated above, we are cognizant of the statutory provision which contemplatesthe filing of only
one petition for post-conviction relief from asingle judgment. TENN. Cobe ANN. § 40-30-202(c);
Tenn. Sup. Ct. R. 8 5(B). By ordering Appellant’scounsel to amend the motion for new trial to
include all ineffective assistance of trial counsel claims, the post-convictioncourt, in effect, waived
the Appellant’sright to later seek review of appellate counsel errors. See State v. Derenzy Turner
and Vernon West, No. 02C01-9512-CR-00390 (Tenn. Crim. App. at Jackson, July 11, 1997), perm.
to appeal denied (Tenn. Feb. 23,1998). We emphasize that the practice of raising ineffective
assistance of counsel claimson direct appeal is “fraught with peril.” See Wallace v. State, No.
01C01-9308-CC-00275 (Tenn. Crim. App. at Nashville, Sept. 15, 1994). Accordingly, “ineffective
assistance of counsel claimsshould normally beraised by petitionfor post-convictionrelief.” State
v. Derenzy Turner and Vernon West, No. 02C01-9512-CR-00390 (Tenn. Crim. App. at Jackson, July
11, 1997), perm. to appeal denied (Tenn. Feb. 23, 1998).

Moreover, we note that the post-conviction court was without authority to order the
Appellant to amend the motion for new trial. See TENN. Cobe ANN. § 40-30-213(a)(2); State v.
Weeden, 733 S.W.2d 124, 126 (Tenn. Crim. App. 1987)(holding that the post-conviction court
properly denied the Appel lant’ srequest to supplement hismotionfor new trial after thecourt granted
hisrequest for adelayed appeal). TENN. CoDE ANN. § 40-30-213 sets forth the proper procedureto
be followed by the post-conviction court when a petitioner has been denied his right to appeal.
Specifically, TENN. CoDE ANN. § 40-30-213(a)(2) addresses those situations where an original
motion for new trial was filed with the trial court and overruled:



@ Petitioner unconstitutionally denied appeal - Procedure. When
thetrial judge conducting ahearing pursuant to thispart findsthat the
petitioner was denied the right to an appeal from the origind
convictionin violation of the Constitution of the United States of the
Consgtitution of Tennessee and that there isan adequate record of the
original trial proceedings available for such review, the judge can:

(2 If,intheoriginal proceedings, amotionfor new trial wasfiled
and overruled but no transcript wasfiled, authorize thefiling
of the transcript in the convicting court.

In the present case, an original motion for new trial wasfiled and overrued by thetrial court. Thus,
the post-conviction court only had theauthority to grant the delayed appeal and order that atranscript
be filed. TenN. Cobe ANN. 8§ 40-30-213(a)(2). Because the trial court’s order overruling the
Appellant’ smotionfor new trial becamefinal thirty days | ater, the post-conviction court waswithout
jurisdiction to order that the motion be amended in the absence of express statutory authority
authorizing the same. Tenn. R. Crim. P. 33.

CONCLUSION

This case is remanded to the Circuit Court of Carroll County with instructions tofacilitate
appellate review in conformity with Gibson v. State 7 S.W.3d 47 (Tenn. Crim. App. 1998).

DAVID G. HAYES, JUDGE



